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o0 906) that he i twenty-eight years of age;
m(nmerﬁiagd any such cnnyersa%ﬁn- as is alleged
it Dupree ; that he glﬂ not vote in Montgomery county:
i his testimony is corroborated by the poll list, for his
jame does not appear on it. Frank Stewart and Simon
e Qo B testify (pages 208, 209) that they never had
any such conversation with Dupree as he testifies to; that
thev did not vote twice, and never told Dupree th_.e& did.
Dupree swears he had a similar conversation with Joe
gannon. It is in evidence (page-s 201, 210, 211) that
Spainon is dead, and has been dead nearly two years,
Yet Dupree swears he has had a conversation with Shan-

| non since the election. The name of Joe Shannon does

not appear on the poll list of Mon&gomery county; and
A W. Morris, judge of election in Montgomery county-—
and according to the evidence, a good Democrat—testi-
fis hat Joe Shannon did not vote at the election. It was
lis duty to mark the letter V after the voters’ names when
they had voted. Dupree swears that Tom Fosgitt had
conversed with him, and confessed that he 1\&Fos.tsit) had
voed the Republican ticket in Harris and Montgomery
counties. His convérsation must have been with Fossitt's
ghost, for it is in evidence before your committee (pages
213, 214) that Tom Fossitt was taken sick on the twenty-
 sighth or twenty-ninth of October, 1872, and did not after-
wards leave his bed alive; he died on the eleventh of No-
vember, and was buried. An examination of the poll list
of Hurris and Montgomery counties develops the fact that
w such person as Tom Fossitt voted in either county.
Your committee also direct your attention to the testi-
;mﬂH%'t_}f' John Black (page 201), Martin Gentry (page 204),
-%?E ushy (page 202), Simon Johnson (page 208), Fran}k
--Lﬂﬁa_l't page 209% Richard Brock (pagge 212), George
-g}"lﬁh (page 213), Frank Vance (page 214) and Taylor

wke (page 215), all of whom contradict Dupree in the
m‘{ﬁ P-Oflt;fla manner,

Also to the testimony of H. E. Perkins 192), who
E&éfes- that he examined the poll list (()li? ﬂﬁeontgomexfy
b by%‘aud that but five names of the whole list sworn
Sl Yupree as having voted in Harris and Montgomery

Yolea’ can be found on the poll list.
of pok committee having fully considered the testimony
conyir o and the rebutting testimony, are forced to the

tion that Dupree committed deliberate perjury, and
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otion TIAY be changed or altered by hearsa testimony
ﬁt‘:ﬁ elegtlﬂn w‘h-agever can sta;nd;. | And ghen we atzi
iis tho fact that if hearsay testimony wore recelved,
tere would be 1o end to the evidence. to say notb
ing of the frands it would engender in contested election
s, the necessity for its exclusion becomes imperative.
“The Hon. T. L. Harris, 1n speaking of hearsay testi-

' jony, in Archer v. Allen, for a geat in Congress, forcibl
) e : A g S e Y
emirked: There is some testimony that certain persons:
 gid that they had heard another man say he had voted
or M, Allen when he had no right to vote. But are we'
o disfranchise a congressional district of a hundred
fhonsand inhabitants on .he_arsapr testimony that would
1ot be received in a magistrate’s court when a shilling:
wis in_controversy 7 (App. to Cong. Globe, st Sess..
yth Cong., Vol. 33, p. 9%3‘

And the minority of the committee, too, in its report of
the same case (Archer v. Allen, p. 16), well and admir-
ably say ; ‘ Next, as to Alfred Cowden, the only evi-
dence is that he was heard to say that he had voted at
the election ; that he had voted for Allen; that his vote’
ind dested hiim, etc., and that he was not of age at the
time. This evidence the undersigned are clearly of the’
opinion is hearsay evidence of the worst sort. Yt is no
eridenceat all ; it would not be received as evidence in
ay court, and it never should be received in cases of con-
tested elections before this house, for by the admissi-
hility of such evidence it wounld be the easiest matter i
gli?l'vﬁrg Jomiqz r:ixfid{: any (gloﬁe election and defeat tllll:r
o e T e s they had
- el their greatest efforts to defeat &Iseh%?)dé 1H%h-leare'
- Uereis mo solemnity of an oath are often resortéd to i
""‘mﬁn‘s In canvassing before the le i i
nd ﬁf;)r&au election, as all of 111350 Eerhﬁm'\?:lf‘ ﬁg&rl:
10t do the s:;:?ﬁ}d teilﬁz lie before an election, would

s object!“mg rit, if he could thereby effect:

Ut if there was an i
el y room for donbt on this subject of
by ﬁhe%nmg?y’f %l.aj's doubt must be forever dispelled
R‘gﬂlf o ih{;re lh;tlﬁfl g-nshce Marshall, in 7 Cranch’s
v | h i s ’ f i
| Gfas?;am f?:;lt:;ce tiss.mcnn;p'etent‘to establish any
, : its nature susceptible of being
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proved by ﬁtnesses*-vtfhﬂ queak from thiir: oW knowl.

: ﬁIt ‘was j‘nstl{ observed by a great judge that ‘g
questions upon the rule of evidence are of vast impon.
ance to all orders and degrees of men. Our lives oyr
liberty and our property, are all concerned in the sapport
of these rules, which have been matured by the wisdon
of ages, and are now revered from their antiguity and the

ood sense in which they are founded. One of these rles
18 that hearsay testimony is in its own nature inadmis-
sible. That this species of testimony supposes some
better testimony which might be adduced in the particu-
lar case, is not the sole ground of its execlusion. ~Its in-
trinsic weakness, its incompetency to satisfy the mind of
the existence of the fact, combine to support the rule
that hearsay evidence is clearly inadmissible.” »

The testimony of Dupree, therefore, viewed in this
light, even did it not bear internal evidence of untruth,
and were it not contradicted by a multitude of witnesses,
ig clearly inadmissiblein this case. : \

It would be a most dangerous precedent, in investig:
tions of this kind, as well as a_departure from one of the
very elementary principles of evidence; to trust to any
but the most absolute testimony of a third party as tothe
character of a vote given by an elector, when that elector
himself is a competent witness to the fact, and could be
<called upon by tge contestant to give his deposition. In
this connection your committee are reminded of the fact
that this has been done in only one instance by the con-
testant (in the case of Miles Kennedy), althongh he had
abundant opportunity of doing so. |

The second allegation, that more than four hundred men
had voted for the sitting member in Harris connty, who
at the time of voting were not and. never had been cifizen
or residents of the Fourteenth Senatorial District, 18 B0
sustained by the evidence. The contestant sought fo
prove by inference that snch might have been the case, by
introducing witnesses who testified that 2 number 0%
«colored men came into Houston on the different rail®
_trains entering that city during the days of election. bt
_itis nowhere in evidence that the number of col iy
-entering the city on those days exceeded the umml_ pam
ber of arrivals on other days ; neither is it shown thataly
«of these men voted for the sitting member, or voted at 8%
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fact that two hundred and twenty-eight voters wer
quired to make affidavit as to their rilght to vote, isr?nl:ft‘:
self strong evidence that the election was conducted strictly
in accordance with the law. But it appears that of
two hundred and twenty eight men who voted on affids.
vits, twenty-eight do not appear on the registration books
of Harris county; but it 18 nowhere shown that tlese
voters were not legal and qualified electors of the State op
district, who were temporarily in Houston during the
election, and who, not being registered voters of Haris
'cc'nunty. but desiring to vote for such officers as the Jaw
specifically gave them a right to do. That they were not
mﬁistered voters of Harris county the record proves, but
it does not prove that they were not legal voters of the
State or district. Neither is it shown that any of these
men whose names do not appear on the registration list
voted for the sitting member or voted for Senator. Itis
to be presumed that they did not; their affidavits are evi-
dence—and the ver{ evidence required by law—to prove
that they were legal voters of the State, and until rebutted
this evidence must stand; and there being no evidence
that they voted for the office of Senator, it must be pre-
sumed, in the absence of proof, that they did not vote for
any officer they were not legally entitled to vote for
but only voted for such as they properly could under the
law ; hence there is no evidence to establish the charge.
But admitting for the sake of argument that these twenty-
eight votes were illegally cast and for the sitting member,
then it reduces his majority twenty-eight votes, leaving
him a majority of two hundred and ninety-nine to be
overcome. But your committee do not admit that such a
subtraction is warranted by the evidence.

The same charge is made in relation to Montgomery
county, but there is not a particle of evidence to substan-
tiate the charge. On the contrary, it appears from all the
evidence that the eleetion in Montgomery county Was
legally and fairly conducted. .

The sixth allegation is covered by the.evidence in It
gard to affidavits, and is not sustained. |

It is charged in the seventh allegation that more than
one hundred men wereallowed to vote for the sittin 3119“1;;
‘ber on slips of paper containing their names, and did ’;]-‘]’_
present their registration papers; but it appears frow the
evidence that this was a perfectly legitimate transaction-
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The law nowhere makes it incumbent upon the voter to

T egistration papers; on the contrary, any regis-
P voter is entitled to vote, whether he has his regis-
ation "@Pe:r or not, but in order to avoid trouble and
ﬁe 0? fime the Democratic party advertised that all
s who had lost their registration papers would be
Suuplied with their registration numbers by applying at
h’.égirquarters-. This was done, and some four hundred or
five hundred voters were suppliedhw'tith tiheir nnmber;} am%
o1 on them. But it appears that a large majority of
Eﬁﬁ--ﬁo voting voted thepﬁemocmtic tj‘cket, and jf there
wsanything wrong in the transaction it would injure the
wnestant and reduce his vote; but your committee can
Jicover nothing improper in this proceeding ; there is
nothing to show that those voting on numbers were not
gl voters.  But it appears that the Democratic party—
whose candidate the contestant was—had a supervisorap-
pointed by authority of an nrde:; from the Governor, and
asupervisor appointed by the Federal Court, who were
present at the board of appeals, and at the ‘imlls during
;-heelectmnb and that neither of them objected to the vot-
izon numbers,

The general charge in the eighth allegation that the
election was not fa .?y and impartially conducted by the
offieers in charge thereof, is no averment which this Sen
die can regard. It states no fact, but makes a broad,
sweeping allegation, under which it is sought to intro-
duee all sorts of hearsay evidence, and the opinions of va-
tous witnesses, It is not supposed that this Senate will
I the least regard to such allegations or such evidence:
L5 incumbent on the contestant to specify the points
Of nfaimess and partiality, and to prove them. This
zh"’gﬁ 18 too vague and indefinite to warrant its consider-
tﬁlrf;ﬁ. Your committee would state, however, that

i p%]mut the evidence there can be found charges of
ﬁm_rﬁna ity and unfairness, made by both sides against
«ch other, but nothing more than is usual in all hotly
tontested elections.
melt:il]: charged in the ninth allegation, that one Sheridan,
i tir of the board of appeals, assumed to act as chair-
it lh? ];il;e board without authority, and that by the aid
Conrag; her, his colleague, prevented the other member,
The 1 y from examining applicants for registration, etc.

mony reveals the fact, that not only Conradi, but
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. len in evidence that the contestant went blustering
i mm:?fg along the line of voters, and th Sl
e ood. . On the other hand, it is proven that when

Jire Gammel, @ colored man, was being hustled about
f,q-.-;ome colored men, the sitting member done all in his
_ Iwéf to preserve order, and spoke to the ageqple, advis-
iz them to interfere with no one, and his advice was fol-

luﬁ%ﬂﬁrteenth allegation, that the number of tickets or
Lallots in the box was never ascertained by actual count,
ientirely unsustained by the evidence. Onthe contrary,
it appears from the record and .tally lists that there was
a1 actual count made as required by law. Otherwise,
your committee do not see how the result could have been
wertained and the returns made.  The language of the
- siatate (Sec. 33) is as follows : '

“[hat immediately upon the close of the polls on the.
st day of the election, the judges of election at each poll
' (ryoting place shall proceed to count the ballots in the
nesence of the registrar and two citizens of the county,

| und make o list of all the names of the persons and offi-

s voted for, the number of votes for each person, the
mmber of ballots in the box and the number of ballots
| rwjected, and the reasons therefor.”’

- The Legislatare in this enactment undoubtedly intended
o impose upon the officers having the charge of the
wnduct of the election, and canvassing the votes, a
hithful observance of this and other provisions of law
rhting to elections, as well to secure the publie
ts the rights of electors, but we cannot think that they
itended that an omission to comply in any of these minor
particulars, whether the same oceurred through the ig-
gzmﬂﬂ or inadvertance of the judges of election, shouﬁi
Th?:a the effect to deprive a whole district of their suffrage.
thﬁlﬂ}toulﬂ have the effect of punishing the innocent for-
Wtﬂ‘ém of the guilty, If the charge be true as alleged it
i be an irregularity, but could not invalidate the.
';E'tli o We cannot but think that to hold the omission
un%efe officers, through negligence, mistake or inadvert-
muuldo hgomply with all the directions of the statate,
Dottt ve the effect to disfranchise the electors, would
f St in the extreme, and, indeed, subversive of the-
done _h_enml_ principles of our government. It isin evi-

% hawever, that the retnins of the election, as required.
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sarties, although requested so to do. (See testi-
il heﬁﬂllgggharrte«.q page 14.) i le :
many 0f BOUCEL 2 fnsed to have the persons offering to
Tho judgus alsg b 5 h uested so to do. (See same
yole iﬂentltie%,_ “lﬁlﬁ“ﬁﬁ j,urpqd %;:s‘ Sheridan, refused to have
ptinony d, saying that the party had a remedy
o perty Mdentitets 3 e that a number of persons
| hsien: Toaloo appens do not appear on the
L aﬂiﬁhﬂtﬂ' é‘ggoﬁeﬁfﬁg tgaﬁmnnjg?e;a e 137,
istration lists. ‘ _
o con o
whose names are not found on-Ht i. regis Sesnl]
and see also the testimony of g ergzl.opz%:ai e
90, where he says some fifty-eight o y ers.t 5 ik rg) oot
on the registration books. Now, when als topﬁf:ir Eiriny
the judges refused to swear these persc:insf it i
ﬁt{. or ﬁrmit tl,:ht:lm to be interrogated, fra
|  to be doubted. : r
Pﬁltl;fso appears from the testimony tl:athmml?g:nv;eﬁ
pernitted to vote, t!muﬁh objected to 01:.1 tte ghow e
~ ninority.  And while the- eveidence tends to ?l o
the persons thus fraudulently voting were al}liotsh Y(’:olored
altogether, colored voters, and that almost . eit s
voters cast ‘their ballots for the sitting member,
made clear to my min% how many of these votes were
cast for the sitting member., ) X
- Ttalso appaargs that Sheridan, the principal °m3'i§‘.l
-~ Judge, was comparatively a stranger there, See Conralws
kstimony, page 20, and see his own testimony, page :
Vhere hie says he had resided in Houston about %iﬁ() yea.r:i i
satie page, he says he was emlployed princi a8 rﬁ |
tgent of the government. If he was faithful in la
ollice, it was not likely he could have formed an extensive
tquiintance with the people of Harris county, and 11:1130-11‘6
Specially with the colored people, who have b_tit £t tf
0 with matters requiring the attention of a mai -age_pth
And a further reason of his want of an aequaintance w:ﬁ
the golored people, is that he states there were Repubh-
?ﬁll;ﬂ\l}t% clubs, and that he b_elongtﬁbt)o one of the
it clubs.  (See his testimon , page 149. ¥
From these iacts proven by t.’i‘lepta;étimnny of Sheridan
bimself, it is ot probable he would have had a mor&gﬁ-
tnsive acquaintance with the eolored voters than 3
hmg‘ee Page 11), an old citizen living there since (11838,
“d Conradi, & merchant of some seven years standing,
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(see Conradi's testimony, page 18), and Dugat, of {
{ ars’ residence (see his%épbﬂition, pag: %?mm‘g ?;?:
S INL IS Y= . i 4L SR e R
large number of the colored people were vouched for by
this same Sheridan, one of the judges, who professed {
be the principal. (See Lockhart's testimony, page 13)
And this man was prevailed upon by Col. Tracy, the .
ting member, to oceupy this position. (See Sheriday's
tesfimony, page 150.) And so with_another one of these
judges, a registrar, John Clemow. He was a comparatiye
-jst_:ra'nﬁer ; he had not resided in Harris counﬁr two years,
See his testimony, page 135.) He came to Houston with
Noyes' eircus E]see his testimony, page 138), yet thisman
%wined with Sheridan to put Dugat out of the room.
Dugat was appointed by the Democratie Executive Com-
mittee to be present, and these men put him out of the
room early in the morning of the first day isee his testi-
mony, page 26), and they kept him out until they received
a telegram from the Attorney General stating that he had
aright to be there, He returned, and when he returned he
was told by Clemow that he would permit him to remain in
the room, **but that he must remain quiet and takeno
part, or else he would have him put ont.”” Thus two of
e parties, the judge, Sheridan, and Clemow, the regis-
trar, comparative strangers, but little identified with the
great interests of the people, tyrannized over the other
members in such a way as to show great partiality, un-
fairness and frand wpon the rights of electors.
As I have before stated, I do not make a synopsis of
the testimony. Tt is in print and can be examined b
each Senator for himself. Nor do I deem 1!:_11000_5@!}
point ont diserepancies, mistakes or contradictions which
appear in the testimony of some of the witnesses. I have
confined my remarks to the testimony of witnesses -
impeached in any manner on the part of contestant,
to the testimony of the judges, Sheridan and Clemow
themselves, and I think enough is shown by this testi
mony to brand the election with frand. Nor have I gone
into any legal argument as to the a,dmissibﬂjl—}' or Hiees
missibility of testimony, because the conglusion which
have reached renders such examination unnece A
The strict rules of evidence which are adhered 0

]

courts of law, were in some degree relaxed, put__not:‘lilﬂ‘f’
80 than in similar cases of contested elections i.?& e

gress. Nor do I believe these rules were de
further than was necessary to elicit the facts.
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jution provides that the vote shall be by ballot; and no
peans are provided by the election laws to ascertain how
any voter casts his vote, and as a consequence no direct
pstimony can be had on that subject, unless it is where
e voter himself divulges how he voted. The testimony
i this case shows the respective parties had a different
tind of ticket ; the Republican party had ‘‘a light red
or pink checkered-back ticket; it could readily be distin-
guished from the other ticket.”” (See Lockhart’s testimony,
s15-16.) It is stated by this witness (who was one

of the supervisors), with a very few exceptions,th
2 P , *the
wlored people voted that (the pink-backed) ticket. (See
sme page.) See also the testimony of Sheridan, one of
t;he.]zfges, page 149, where he says, ‘‘I should judge
that there were over five hundred white men, more or
.}Iie:g, f:gted for Mr, Tracy in that election.”” Tt appears
; m the testimony that four thousand one hundred
an stewjentyéﬁye votes were polled at the election in Harris
:ﬁ:gé\{, 3&1 ltf, as the testimony tends to show, most of
oo rr;ie vo -grg cast their ballots for the sitting member,
b o y'E ail; llli, as the testimony further tends to show,
ih & not & the,fraudunlent votes polled, were cast for
i ..e-g}'eftt;mf)tlon is strong that he did not receive a
aaehdttgrf o a.ﬁ egal votes. But in so grave a question
T 'ﬁ'rill‘-m ng the will of the people, the undersigned
T ing to rely on presumptions; and being
_ s-fmgnd Eflco:llvmeed that the election in Harris county
B o e andergned oo

> adoptiol olution:
'iee?:ﬁ éﬁmﬂla{t ]gbe.qlaction for Senator from the Four-
ot T a : istrict, for a seat in the Senate of the
g dagls ature, held on the fifth, sixth, seventh
tho sifting 1 ys bﬁ November, 1872, was fraudulent, and
. this hede = J. G. Tracy, is not entitled to a seat
Soaant, ¥V under said election, and that the seat is
A'menibes of the Com

Vi - ) member of the Committee.
&nammh‘;aimwd from the House informing the
0 s 0 had adopted the concurrent reso-
ad Big o tlils thlg Governor not to pardon Santanta

a
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Senator Fountain moved to reconsider the vote ¢
yontetitap il ont soolion fourr-ni v | o up
The hour having arrived for the special order, viz, {1,
-celgaidemﬁen---of bills of a private nature, the same wgq
‘taken up. : .
Senator Evans called up House bill No. 439, * Ap get
‘to anthorize the Police Court of Collin county to levy and
collect a special tax for the purpose of buifdin&a.mm
house and jail.’”' The bill was read second time and
passed to third reading; rules suspended, read third time
and passed. |
Senator Ford called up House bill No. 442, *“ An act to
incorporate the town of Mexia, in Limestone county.”
Bill read second time and passed to third reading; rules
suspended, read third time and passed. :
Senator Flanagan called up Senate bill No. 7, ““ An act
to incorporate the Colorado, Austin and Lampasas Rail-
road Company,”” with amendments by the House,
The question being, Shall the Senate concur in the
amendmentsby the House? the same was postponed until
Friday next at 11 o’clock, and made the special order for
ithat hour. ;
On motion of Senator Word, the Senate adjourned to
100’clock A. M. to-morrow.

B —

SENATE CHAMBER, |
Avstiy, Trxas, April 8, 187,

Senate met pursnant to adjournment. Roll called;
«quorum present. Prayer by the chaplain.

On motion of Senator Baker, the secretary of the Sen-
-ate was granted leave of absence for to-day.

On motion of Senator Franks, Senator Tracy was
:gran‘ed leave of absence until next Monday.

Journal of yesterday read and adopted. e
A message was received from the House informingt
Senate that the Honse had passed the following bills:

Senate bill No. 174, “An act to reorganize the town 0
‘Sherman, in Grayson county, Texas, and incorporate
town as the city of Sherman.”’ | of

_Senate bill No. 109, “An act to incorporate the towd

‘Giddings, in Washington county.”




